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ADA - The “Association” Provision

USERRA Final Rules Issued

The Americans with Disabilities Act
(ADA) is a federal law that prohibits
discrimination on the basis of disability.
Title | of the ADA makes it unlawful for
any employer with 15 or more
employees (including a state or local
government employer) to discriminate
against a qualified applicant or
employee because of a disability in any
aspect of employment. In addition to
protecting qualified applicants and
employees with disabilities from
employment discrimination, one ADA
provision — the “association” provision
— protects applicants and employees
from discrimination based on their
relationship or
association with an
individual with a
disability, whether
or not the
applicant or
employee has
a disability.

The purpose of
the association
provision is to
prevent em-
ployers from
taking adverse
actions based
on unfounded
stereotypes and
assumptions
about individuals
who associate with
people who have disabilities. Thus, it
makes unlawful actions such as
refusing to hire an individual who has a
child with a disability based on an
assumption that the applicant will be
away from work excessively or be

otherwise unreliable, firing an employee
who works with people who are HIV-
positive or have AIDS based on the
assumption that the employee will
contract the disease, or denying an
employee health care coverage
available to others because of the
disability of an employee’s dependent.

The association provision of the ADA
prohibits employment discrimination
against a person, whether or not he or
she has a disability, because of his or
her known relationship or association
with a person with a known disability.
This means that an employer is
prohibited from making adverse
employment
a decisions based
on unfounded
concerns
about the
known
disability of
a family
member or
anyone
else with
whom the
applicant or
employee
has a rela-
tionship or
association.

The ADA does
not require a
family relationship for an individual to
be protected by the association
provision. The key is whether the
employer is motivated by the
individual’s relationship or association
with a person who has a disability.

The Veterans Employment and
Training Service (VETS) issued a final
rule on December 19, 2005 to make
the Uniformed Services Employment
and Reemployment Rights Act of 1994
(USERRA) and its protections more
readily understandable by employers
and service members. USERRA
provides employment and
reemployment rights for members of
the uniformed services, including
veterans, reservists and National Guard
members. Under USERRA, service
members who leave their civilian jobs
for military service are able to return to
their jobs with the same pay, benefits
and status they would have attained
had they not been away on duty.
USERRA also protects against
discrimination in employment because
of military service.

These newly issued regulations
specifically address service member
and employer obligations regarding
such issues as: employee make-up
contributions to pension plans;
employer contributions to pension
plans; continuing employment-based
health plan coverage; statute of
limitations; and the interaction of
USERRA with the Family and Medical
Leave Act (FMLA).

In addition, VETS issued a final rule
concerning the notice required under
Veterans Benefits Improvement Act of
2004 (VBIA). The VBIA requires that
“[e]lach employer shall provide to
persons entitled to rights and benefits
under [USERRA] a notice of the rights,
benefits, and obligations of such
persons and such employers...” This
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USERRA Continued...

notice requirement can be met by
distributing the notice or posting the
poster version of the notice. Two
downloadable posters, with identical
text, are available at www.dol.gov/vets
for use and distribution by employers.
One of these posters is for Federal
agency employers and the other poster
for use by private and State employers.

The USERRA elaws Advisor
[www.dol.gov/elaws/userra.htm] has
been updated to reflect these new
rules. Additional compliance
information is available at www.dol.gov/
vets.
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For more information on these or other Compli-
ance Issues, contact your Morton Insurance

Compliance Check Specialist at 720-488-49135.

ADA Continued...
Prohibited Conduct

An employer may not terminate or
refuse to hire someone due to that
person’s known association with an
individual with a disability.

An employer may not deny an
employee who has an
association with a person with
a disability a promotion or other
opportunities for advancement
due to that association.

An employer may not make
any other adverse
employment decision about an
applicant or employee due to
that person’s association with
a person with a disability.

An employer may not deny an
employee health care coverage
available to others because of the
disability of someone with whom the
employee has a relationship or
association.

An employer may not deny an
employee any other benefits or

privileges of employment that are
available to others because of the
disability of someone with whom the
employee has a relationship or
association.

An employer may not subject
someone to harassment based on that
person’s association with
a person with a disability.
An employer must also
ensure that other
employees do not harass
the individual based on
this association.

The ADA prohibits
retaliation by an employer
against someone who
opposes discriminatory
employment practices,
files a charge of employment
discrimination, or testifies or
participates in any way in an
investigation, proceeding, or litigation.

Further information may be found at
http://www.eeoc.gov/facts/
association_ada.html.
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